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WSR 07-09-003 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-54—Filed April 4, 2007, 2:43 p.m., effective April 4, 2007, 2:43 
p.m.] 


Effective Date of Rule: Immediately. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-52-051 and 220-69-240. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The 2007 state/tribal shrimp 
harvest management plans for the Strait of Juan de Fuca and 
North Puget Sound require adoption of harvest seasons and 
the prohibition on nighttime fishing contained in this emer- 
gency rule. This emergency rule corrects the phone number 
to be called by Puget Sound shrimp pot and trawl fishers for 
harvest in Crustacean Management Region 3. There is insuf- 
ficient time to promulgate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 2, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: April 3, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 220-52-05100C Puget Sound shrimp beam 
trawl fishery—Season. Notwithstanding the provisions of 
WAC 220-52-051, effective immediately until further notice, 
it is unlawful to fish for shrimp for commercial purposes in 
Puget Sound except as provided for in this section: 

(1) Shrimp beam trawl gear: 

a. Crustacean Management Region 3 (outside of the Dis- 
covery Bay shrimp district, Sequim Bay and Catch Area 
23D) will open at 6:00 a.m. on April 16, 2007, until further 
notice. Sequim Bay includes those waters of Catch Area 25A 
south of a line projected west from Travis Spit on the Miller 
Peninsula. 
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b. That portion of Catch Area 22A within Shrimp Man- 
agement Area 1B will open at 6:00 a.m. May 16, 2007, until 
further notice. 

(2) It is unlawful to set or pull shrimp beam trawl gear 
from one hour after official sunset to one hour before official 
sunrise. 

(3) All shrimp taken under this section must be sold to 
licensed Washington wholesale fish dealers. 


NEW SECTION 


WAC 220-69-24000J Duties of commercial purchas- 
ers and receivers. Notwithstanding the provisions of WAC 
220-69-240, effective immediately until further notice: 

(1) Puget Sound shrimp - Pot gear: It is unlawful for the 
original receiver of shrimp other than ghost shrimp taken 
from Puget Sound by pot gear to fail to report to the depart- 
ment the previous week's purchases by 10:00 a.m. the follow- 
ing Monday. For harvest in Crustacean Management 
Regions | or 2, reports must be made to the La Conner dis- 
trict office by voice 360-466-4345 extension 245, or facsim- 
ile 360-466-0515. For harvest in Crustacean Management 
Regions 3, 4, or 6, reports must be made to the Point Whitney 
Shellfish Laboratory by voice 360-796-4601, extension 800, 
or facsimile 360-586-8408. All reports must specify the 
serial numbers of the fish receiving tickets on which the pre- 
vious week's shrimp were sold, and the total number of 
pounds caught by gear type, Marine Fish-Shellfish Manage- 
ment and Catch Reporting Area (Catch Area), and species 
listed on each ticket. Violation of this subsection is a gross 
misdemeanor, punishable under RCW 77.15.560. 

(2) Puget Sound shrimp - Trawl gear: It is unlawful for 
the original receiver of shrimp other than ghost shrimp taken 
from Puget Sound by trawl gear to fail to report to the depart- 
ment the previous day's purchases by 10:00 a.m. the follow- 
ing morning. For harvest in Crustacean Management Region 
1, reports must be made to the La Conner district office by 
voice 360-466-4345 extension 245, or facsimile 360-466- 
0515. For harvest in Crustacean Management Region 3, 
reports must be made to the Point Whitney Shellfish Labora- 
tory by voice 360-796-4601, extension 800, or facsimile 360- 
586-8408. All reports must specify the serial numbers of the 
fish receiving tickets on which the previous day's shrimp 
were sold, and the total number of pounds caught by gear 
type, Marine Fish-Shellfish Management and Catch Report- 
ing Area, and species listed on each ticket. Violation of this 
subsection is a gross misdemeanor, punishable under RCW 
77.15.560. 
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EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 07-52—Filed April 4, 2007, 2:45 p.m., effective April 12, 2007, 
12:01 a.m.] 


Effective Date of Rule: April 12, 2007, 12:01 a.m. 
Purpose: Amend personal use rules. 
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Citation of Existing Rules Affected by this Order: 
Repealing WAC 232-28-61900X; and amending WAC 232- 
28-619. 

Statutory Authority for Adoption: RCW 77.12.047. 


Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This regulation is necessary to 
assure a safe and successful Fishing Kids event. Trout will be 
stocked two days prior to the event to acclimate them. Clos- 
ing the pond prior to the event will ensure there are fish for 
participants to catch. On the day of the event preregistered 
kids will be allowed to fish in these netted areas. There is 
insufficient time to promulgate permanent rules. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 


Date Adopted: April 4, 2007. 


J. P. Koenings 


Director 


NEW SECTION 


WAC 232-28-61900X Exceptions to statewide 
rules—Klineline Pond (Clark Co.) Notwithstanding the 
provisions of WAC 232-28-619, effective 12:01 a.m. April 
12, 2007 through 6:00 p.m. April 14, 2007, it is unlawful to 
fish in those waters of Klineline Pond, except open to fishing 
8:00 a.m. to 2:45 p.m. April 14, 2007 in the netted area to 
juvenile anglers participating in the Fishing Kids event. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 6:00 p.m. April 14, 2007: 


WAC 232-28-61900X Exceptions to statewide 
rules—K lineline Pond (Clark 


Co.) 
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WSR 07-09-031 
EMERGENCY RULES 
DEPARTMENT OF 
EARLY LEARNING 
[Filed April 9, 2007, 4:48 p.m., effective April 9, 2007, 4:48 p.m.] 


Effective Date of Rule: Immediately. 

Purpose: Amend WAC 170-296-0020, 170-296-0450 
and 170-296-0520 to bring the department rules into compli- 
ance with an oral ruling in DeLaO v. Arnold-Williams and 
Fernandez v. DSHS requiring the department to place limits 
on the times of inspection and areas that can be inspected in 
licensed family home child care. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 170-296-0450 and 170-296-0520. 

Statutory Authority for Adoption: Chapter 43.215 
RCW. 

Other Authority: Oral ruling in DeLaO v. Arnold-Will- 
iams and Fernandez v. DSHS. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: A federal district court ruling 
will invalidate portions of chapters 74.15 RCW and 170-296 
WAC unless these limits on time and area are not placed into 
tule immediately. This would affect the ability of the depart- 
ment to perform the inspections that ensure the health, safety, 
and general welfare of children in licensed child care. The 
department intends to develop permanent rules under the 
negotiated rule-making process underway pursuant to WSR 
07-01-068. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 3, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: April 9, 2007. 


Jone M. Bosworth 
Executive Director 


AMENDATORY SECTION (Amending WSR06-15-075, 
filed 7/13/06, effective 7/13/06) 


WAC 170-296-0020 What definitions do I need to 
know to understand this chapter? For the purpose of this 
chapter: 
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"Accessible to children" means areas of the facility and 
materials that children can easily get to on their own. 

"Age appropriate" means the developing stages of 
growth typical of children within a given age group. 

"American Indian child" means any unmarried person 
under the age of eighteen who is: 

(1) A member of or eligible for membership in a feder- 
ally recognized Indian tribe, or who is Eskimo, Aleut or other 
Alaska Native and a member of an Alaskan native regional 
Corporation or Alaska Native Village; 

(2) Determined or eligible to be found to be Indian by the 
Secretary of the Interior, including through issuance of a cer- 
tificate of degree of Indian blood; 

(3) Considered to be Indian by a federally recognized 
Indian tribe; or 

(4) A member or entitled to be a member of a Canadian 
tribe or band, Metis community, or nonstatus Indian commu- 
nity from Canada. 

"Antibias" is an approach that recognizes when others 
are treated unfairly or oppressively based on race, color, 
national origin, marital status, sexual orientation, gender, 
class, religion, creed, disability, or age. 

"Assistant" means a person fourteen years or older 
(whether a volunteer or an employee) who assists a licensed 
home provider in the operation of the family home child care 
and is not solely responsible for the supervision of children. 

"Capacity" means the highest number of children you 
can care for at any time, as written on your license. 

"Character, competence, and suitability assessment" 
means a determination of whether an applicant should be 
allowed access to vulnerable people if that applicant has a 
conviction record, pending charges and/or findings of abuse, 
neglect, exploitation or abandonment of a child or vulnerable 
adult and child protective services(CPS) adverse referral his- 
tory. 

"Child" means a person who has not yet reached the age 
of twelve years. 

"Child care" means the developmentally appropriate 
care, protection and supervision of children that is designed 
to promote positive growth and educational experiences for 
children outside of their home for periods of less than twenty- 
four hours a day. 

"Child abuse and neglect" means the injury, sexual 
abuse, sexual exploitation, negligent treatment or maltreat- 
ment of a child by any person indicating that the child's 
health, welfare, and safety is harmed. 

"Communicable disease" means an illness that can be 
spread from one person to another, in the child care setting, 
by either direct or indirect contact. 

"Conditions of the license" means what you must do to 
keep a license. 

"Confidentiality" means the protection of personal 
information, such as the child's records, from persons who 
are not authorized to see or hear it. 

"Corporal punishment" means the infliction of pain by 
any means for the purpose of punishment, correction, disci- 
pline, instruction or any other reason. 

"Cultural relevancy" means an environment in which 
the learning experiences, play materials and activities are 
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meaningful, inclusive and respectful for the participating 
children, their families and the community at large. 

"Department," "we," "us," or "our" refers to and 
means the state department of social and health services 
(DSHS), including but not limited to the division of child 
care and early learning (DCCEL). 

"Department of health" means the state department of 
health. 

"Developmentally appropriate" means activities and 
interactions that recognize and address how children learn 
and what they can do at each stage of development - socially, 
emotionally, cognitively, and physically. 

"Discipline" means a process of guiding children to 
develop internal, positive social behaviors through methods 
that include consistent use of the following: Modeling appro- 
priate behavior, positive reinforcement, active listening, limit 
setting, redirecting and modifying the environment. 

"Division" or "DCCEL" means the division of child 
care and early learning within the department of social and 
health services (DSHS). 

"Facility licensing compliance agreement" means a 
written notice of rule violations and the intention to initiate 
enforcement, including a corrective action plan. 

"Family home" means a single dwelling unit and acces- 
sory buildings occupied for living purposes by a family 
which provides permanent provisions for living, sleeping, 
eating, cooking, and sanitation. 

"Family home child care" means a facility licensed to 
provide direct care, supervision and early learning opportuni- 
ties for twelve or fewer children, in the home of the licensee 
where the licensee resides and is the primary provider. 

"Family home child care provider" means a person 
who provides direct care, supervision, behavior management, 
and early learning opportunities for twelve or fewer children 
in their family home living quarters for periods of less than 
twenty-four hours. 

"I," "you," and "your" refer to and mean the licensee 
or applicant for a child care license. 

"Inaccessible to children" means areas kept or items 
stored in a manner that makes it impossible for children to 
reach, enter, or use potentially hazardous items or areas. 
Examples of how this can be accomplished are through the 
use of locks, gates, or other means that are effective to pre- 
vent access by the children in your care. 

"Infant" means a child birth through eleven months of 
age. 

"License" means an official document that certifies you 
have been granted permission by the department to operate a 
family home child care in compliance with the rules. 

"Licensed space," means the indoor and outdoor space 
approved by the department as useable space where children 
in care may be present, or space that is otherwise accessible 
to children. 

"Licensee" means the person or persons named on the 
license as having been issued the license and who are respon- 
sible for maintaining compliance with the regulations. 

"Licensor" means the person with authority to grant 
licenses. 

"Parent" means a child's parent or legal guardian. 
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"Premises" means the buildings where the home is 
located and the adjoining grounds (at the same address) over 
which the licensee has control. 

"Preschool age child" means a child thirty months 
through five years of age not attending kindergarten or ele- 
mentary school. 

"Primary staff person" means a person who has been 
approved by the department, age eighteen years or older, who 
has responsibilities for the operation of the program and the 
direct supervision, behavior management and care of chil- 
dren. 

"Provider" means the same as licensee. 

"Repeatedly" means a violation of a licensing regula- 
tion that is written on a facility licensing compliance agree- 
ment that occurs more than once during a twelve-month time 
frame. 

"Reportable communicable disease" means an illness 
that can be spread from one person to another by either direct 
or indirect contact, and is of the type that is required by law 
to be reported to the department of health. Examples include 
Hepatitis, measles, smallpox, and tuberculosis. 

"Revocation" means the formal act of closing your 
child care business and taking your license from you due to 
your failure to follow the rules. 

"Sanitize" means a surface must be clean and the num- 
ber of germs reduced to a level where disease transmissions 
by that surface are unlikely. 

"Staff" means a child care giver or group of child care 
givers employed by the licensee to assist with or supervise 
children served at the family home child care. 

"STARS" (Washington state training and registry sys- 
tem) means the entity approved by the department to deter- 
mine the classes, courses, and workshops that licensees and 
staff may take to satisfy training requirements. 

"Summary suspension" means the formal act of imme- 
diately stopping your license for a certain time because the 
health, safety or well being of a child is at risk. 

"Supervision of children," means the knowledge of 
and responsibility for the activity and whereabouts of each 
child in care and assuring immediate intervention of staff to 
safeguard a child from harm. 

"Terms of the license" means the address, number and 
ages of children, and the beginning and ending dates listed on 
the license issued by the department. 

"Toddler" means a child twelve months through 
twenty-nine months of age. 

"Unsupervised access" means not in the absence of the 
licensed child care provider or primary staff person. (Anyone 
sixteen years or older who lives at the same address as the 
provider must pass a complete criminal history background 
check.) 

"Useable space" means the space actually available for 
children to engage in developmentally appropriate activities, 
that has been inspected and approved by the department for 
providing child care. 

"Weapons" means an instrument or device of any kind 
that is designed to be used to inflict harm on another person. 
For example, BB guns, pellet guns, air rifles, stun guns, 
antique guns, bows and arrows, handguns, rifles, shotguns, 
knives. 


Emergency 
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AMENDATORY SECTION (Amending WSR 06-15-075, 
filed 7/13/06, effective 7/13/06) 


WAC 170-296-0450 When will my license be denied, 
suspended or revoked? (1) When you demonstrate that you 
cannot provide the required care for children in a way that 
promotes their safety, health and well-being we must deny, 
suspend or revoke your license. 

(2) We must deny, suspend or revoke your license if you: 

(a) Have been disqualified by your background check 
(see DSHS secretary's list of disqualifying convictions for 
ESA at http://www 1.dshs.wa.gov/esa/dccel/pdf/Crime_and_ 
Backg_ Chex.pdf); 

(b) Have been found to have committed or have allowed 
others to commit child abuse, child neglect or exploitation, or 
you or others you supervise treat, permit or assist in treating 
children in your care with cruelty, or indifference; 

(c) Fail to report instances of alleged child abuse, child 
neglect and exploitation to children's administration intake or 
law enforcement when an allegation of abuse, neglect or 
exploitation is reported to you; 

(d) Or anyone residing at the same address as you had a 
license denied or revoked by an agency that provided care to 
children or vulnerable adults; 

(e) Try to get or keep a license by deceitful means, such 
as making false statements or leaving out important informa- 
tion on the application; 

(f) Commit, permit or assist in an illegal act at the 
address of your child care business; 

(g) Use illegal drugs, or excessively use alcohol or abuse 
prescription drugs; 

(h) Knowingly allow employees or volunteers with false 
statements on their applications to work at your facility; 

(i) Repeatedly lack the required number of qualified staff 
to care for the number and types of children under your care; 

(j) Repeatedly fail to provide the required level of super- 
vision for a child in care; 

(k) Repeatedly care for more children than your license 
allows; 

(1) Refuse to allow our authorized staff and inspectors 
requested information or access to your licensed space ((and 
premises)), child and program files, or staff and children in 
care during times when licensed activities are conducted; or 

(m) Are unable to manage the property, fiscal responsi- 
bilities, or staff in your facility. 


AMENDATORY SECTION (Amending WSR 06-15-075, 
filed 7/13/06, effective 7/13/06) 


WAC 170-296-0520 How long must I keep child 
records and what am I required to document while oper- 
ating my business? (1) A child's presence in the child care 
must be documented, on a daily basis, by the child's parent or 
guardian or an authorized person by using the sign-in and 
sign-out procedure for each child in attendance. The parent, 
guardian or authorized person must use their full signature 
when signing the child in and out of the child care. 

(2) When the school age child arrives at or leaves the 
child care home due to school or off-site activities as autho- 
rized by the parent, you or your staff must sign out the child, 
and sign in the child on return to the home. 
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(3) Daily attendance records, listing the dates and hours 
of attendance of each child must be kept up-to-date and main- 
tained in the licensed space of the family home child care for 
five years. 

(4) When a child is no longer enrolled, the date of the 
child's withdrawal must be recorded in the child's file. You 
must maintain the child's file for at least five years from the 
child's last date of attendance. After five years the file may be 
destroyed or returned to the parent. The child's file must be 
made available for review by the child's parents and us during 
this period. 

(5) You must call and report, within twenty-four hours 
to: 

(a) Children's administration intake an incident or injury 
that required the services of a medical professional, including 
a dentist, that occurred while the child was in attendance. 

(b) DCCEL and to animal control any incident where a 
child is bitten by an animal while in attendance. 

(c) DCCEL any fire on your premises that required the 
use of a fire extinguisher or the services of a fire department. 

(6) You must submit a written incident report to the 
child's parent and to your licensor within two working days of 
the same incident or injury as described in subsection (3) of 
this section. 

(7) You must acquire written parental permission for 
field trips. You must notify parents in advance when you plan 
to use vehicles to transport children. Parents may grant gen- 
eral authorization for walking field trips. 

(8) You must maintain all records and reports required 
by these regulations in an up-to-date manner ((at)) in the 
licensed space of the facility. The records and reports are 
subject to inspection and you must allow us access to them 
((atthe+timewe+request+hem)) during all hours in which 
licensed activities are conducted. 


WSR 07-09-037 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-55—Filed April 11, 2007, 9:18 a.m., effective April 27, 2007, 
12:01 a.m.] 


Effective Date of Rule: April 27, 2007, 12:01 a.m. 

Purpose: Amend personal use rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 232-28-61900Y; and amending WAC 232- 
28-619. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This rule change is necessary 
to assure a safe and successful Fishing Kids event. The fish 
will be planted one day prior to the event to better acclimate 
them before the event. Several thousand fish will be placed 
into netted areas along the shoreline. On the day of the event, 
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preregistered kids will be allowed to fish within these netted 
areas. There is insufficient time to promulgate permanent 
tules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: April 10, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 232-28-61900Y Exceptions to statewide 
rules—Lake Sacajawea (Cowlitz Co.) Notwithstanding the 
provisions of WAC 232-28-619, effective 12:01 a.m. April 
27, 2007, through 6:00 p.m. April 28, 2007, it is unlawful to 
fish from Martin's Dock or within 400 feet on either side of 
the dock, except that this area is open to participants in the 
Fishing Kid's event, effective 8:00 a.m. through 3:00 p.m. on 
April 28, 2007. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 6:01 p.m. April 28, 2007: 


WAC 232-28-61900Y Exceptions to statewide 
rules—Lake Sacajawea 


(Cowlitz Co.) 


WSR 07-09-038 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-56—Filed April 11, 2007, 9:19 a.m., effective May 18, 2007, 
12:01 a.m.] 


Effective Date of Rule: May 18, 2007, 12:01 a.m. 

Purpose: Amend personal use fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 232-28-61900Z; and amending WAC 232- 
28-619. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
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general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This rule change is necessary 
to assure two safe and successful fishing events for juvenile 
anglers at Bradley Lake. The first of these youth fishing 
events traditionally has been held at Wapato Lake, which was 
closed to public access due to water quality and public health 
concerns, so sponsors had to find a new place to hold the 
highly popular event. There is insufficient time to promul- 
gate permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: April 9, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 232-28-61900Z Exceptions to statewide 
rules—Bradley Lake (Pierce Co.) Notwithstanding the pro- 
visions of WAC 232-28-619, effective 12:01 a.m. May 18, 
2007 through 11:59 p.m. June 3, 2007, it is unlawful to fish in 
those waters of Bradley Lake, except open to juvenile anglers 
only 7:00 a.m. May 19 through June 3, 2007. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. June 4, 2007: 


WAC 232-28-61900Z Exceptions to statewide 
rules—Bradley Lake (Pierce 


Co.) 


WSR 07-09-039 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 07-57—Filed April 11, 2007, 9:20 a.m., effective May 1, 2007, 
12:01 a.m.] 


Effective Date of Rule: May 1, 2007, 12:01 a.m. 
Purpose: Amend personal use rules. 


Emergency 
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Citation of Existing Rules Affected by this Order: 
Repealing WAC 232-28-61900A; and amending WAC 232- 
28-619. 


Statutory Authority for Adoption: RCW 77.12.047. 


Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Washington department of 
fish and wildlife predicts that 500 to 900 hatchery (adipose 
fin-clipped) spring chinook will return to the Ringold Springs 
Rearing Facility. These salmon were reared with funding 
from the confederated tribes of the Umatilla Indian Reserva- 
tion (CTUIR). All of the fish (100%) were adipose fin- 
clipped prior to release. The dual purposes of the 2005 smolt 
release producing this year's return are: (1) To provide adult 
spawners for CTUIR's Walla Walla River spring chinook 
reintroduction feasibility study, and (2) to provide bank fish- 
ing opportunity for anglers in the Tri-Cities area. This is the 
first Ringold area bank fishery for released spring chinook 
2002. There is insufficient time to promulgate permanent 
tules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: April 9, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 232-28-61900A Exceptions to statewide 
rules—Columbia River. Notwithstanding the provisions of 
WAC 232-28-619, effective 12:01 a.m. May 1 through May 
31, 2007, in those waters of the Columbia River adjacent to 
Ringold Springs Rearing Facility (in Franklin County) from 
the Washington Department of Fish and Wildlife markers 1/4 
mile downstream of the Ringold irrigation wasteway outlet, 
to the markers 1/2 mile upstream of Ringold Springs Creek, 
the daily limit is two hatchery salmon, Minimum size 12 
inches in length. Fishing only from the hatchery side (east 
bank) and only from the bank. Night closure and non-buoy- 
ant lure restrictions in effect. 
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REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. June 1, 2007: 


WAC 232-28-61900A Exceptions to statewide 


rules—Columbia River. 


WSR 07-09-052 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 07-58—Filed April 12, 2007, 3:01 p.m., effective April 12, 2007, 
3:01 p.m.] 


Effective Date of Rule: Immediately. 

Purpose: Amend personal use rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-56-25500I; and amending WAC 220- 
56-255. 

Statutory Authority for Adoption: RCW 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This rule conforms to federal 
action taken by the Pacific Fisheries Management Council. 
There is sufficient recreation quota to provide for these sea- 
sons. There is insufficient time to promulgate permanent 
tules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: April 12, 2007. 


J. P. Koenings 
Director 


NEW SECTION 


WAC 220-56-25500J Halibut—Seasons—Daily and 
possession limits. (1) Notwithstanding the provisions of 
WAC 220-56-255, effective immediately until further notice 
it is unlawful to fish for or possess halibut taken for personal 
use, except as provided in this section: 
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(a) Catch Record Card Area 1 — Open May 1, 2007, until 
further notice. By-catch restriction: It is unlawful during any 
vessel trip to bring into port or land bottomfish except sable- 
fish or Pacific Cod if the vessel has brought halibut into port 
or landed halibut during that trip. 

(b) Catch Record Card Area 2: 

(i) Those waters south of the Queets River, north of 47° 
N., and east of 124° 40' W. - Open May 1, 2007, until further 
notice. 

(ii) All other waters in Area 2 - Open May 1, 2007, until 
further notice, except closed to fishing for halibut 12:01 a.m. 
of each Friday through 11:59 p.m. of each Saturday. 

(c) Catch Record Card Areas 3 and 4 - Open May 15, 
2007, until further notice, except closed to fishing for halibut 
12:01 a.m. each Sunday through 11:59 p.m. each Monday; 
12:01 a.m. through 11:59 p.m. each Wednesday; and 12:01 
a.m. through 11:59 p.m. each Friday. The following area 
southwest of Cape Flattery is closed to fishing for halibut at 
all times: 

Beginning at 48°18' N., 125°18' W.; thence to 

48°18'N., 124°59'W.; thence to 

48°11'N., 124°59'W.; thence to 

48°11'N., 125°11'W., thence to 

48°04'N., 125°11'W.; thence to 

48°04'N., 124°59'W.,; thence to 

A8°N., 124°59'W.; thence to 

48°N., 125°18'W.; thence to point of origin. 

(d) Catch Record Card Areas 6 through 11 and Catch 
Record Area 13 - Open through June 16, 2007, except closed 
to fishing for halibut 12:01 a.m. of each Tuesday through 
11:59 p.m. of each Wednesday. 

(e) Catch Record Card Area 5 - Open May 24, 2007 until 
further notice, except closed to fishing for halibut 12:01 a.m. 
of each Tuesday through 11:59 p.m. of each Wednesday. 

(f) Daily limit one halibut. The possession limit is two 
daily limits of halibut in any form, except the possession limit 
aboard the fishing vessel is one daily limit. 


REPEALER 


The following section of the Washington Administrative 
code is repealed: 


WAC 220-56-25500I Halibut—Seasons—Daily 
and possession limits. (07- 


53) 


WSR 07-09-062 
EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Aging and Disability Services Administration) 
[Filed April 16, 2007, 11:14 a.m., effective April 16, 2007, 11:14 a.m.] 


Effective Date of Rule: Immediately. 

Purpose: The department is proposing these amend- 
ments and new text to change transfer of asset rules for cli- 
ents found eligible for long-term care (LTC) services. This 
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change is due to the 2005 federal Deficit Reduction Act 
(DRA). The new WAC section is entitled, WAC 388-513- 
1363 Evaluating the transfer of an asset for clients found eli- 
gible for LTC services on or after May 1, 2006. The depart- 
ment will be updating WAC 388-513-1330 to include a refer- 
ence to WAC 388-513-1363 and 388-513-1364. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-513-1330. 

Statutory Authority for Adoption: 
74.04.057, 74.08.090, 74.09.575. 

Other Authority: 2005 federal Deficit Reduction Act 
(DRA), Public Law (P.L.) 109-171. 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: The department must adopt 
the applicable language from the federal Deficit Reduction 
Act (P.L. 109-171) in order for the state to remain eligible for 
federal Medicaid funding. This filing continues the emer- 
gency rule filed as WSR 07-01-074 while the department 
completes adoption of permanent rules initiated under WSR 
06-10-020. Permanent rules will be drafted once the depart- 
ment receives guidance from CMS for a state plan amend- 
ment. Rules will be circulated for review in spring 2007. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 1, Amended 1, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 1, Amended 1, Repealed 0. 

Date Adopted: April 6, 2007. 


RCW 74.04.050, 


Stephanie E. Schiller 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 06-07-077, 
filed 3/13/06, effective 4/13/06) 


WAC 388-513-1330 Determining available income 
for legally married couples for long-term care (LTC) ser- 
vices. This section describes income the department consid- 
ers available when determining a legally married client's eli- 
gibility for LTC services. 

(1) The department must apply the following rules when 
determining income eligibility for LTC services: 

(a) WAC 388-450-0005(3), Income—Ownership and 
availability and WAC 388-475-0200, SSI-related medical; 

(b) WAC 388-450-0085, Self-employment income— 
Allowable expenses; 
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(c) WAC 388-450-0210 (4)(b) and (e), Countable 
income for medical programs, and WAC 388-475-0750, SSI- 
related medical - Countable unearned income; 

(d) WAC 388-506-0620, SSI-related medical clients; 
and 

(e) WAC 388-513-1315 (15) and (16), Eligibility for 
long-term care (institutional, waiver, and hospice) services. 

(2) For an institutionalized client married to a commu- 
nity spouse who is not applying or approved for LTC ser- 
vices, the department considers the following income avail- 
able, unless subsection (4) applies: 

(a) Income received in the client's name; 

(b) Income paid to a representative on the client's behalf; 

(c) One-half of the income received in the names of both 
spouses; and 

(d) Income from a trust as provided by the trust. 

(3) The department considers the following income 
unavailable to an institutionalized client: 

(a) Separate or community income received in the name 
of the community spouse; and 

(b) Income established as unavailable through a fair 
hearing. 

(4) For the determination of eligibility only, if available 
income described in subsections (2)(a) through (d) minus 
income exclusions described in WAC 388-513-1340 exceeds 
the special income level (SIL), then: 

(a) The department follows community property law 
when determining ownership of income; 

(b) Presumes all income received after marriage by 
either or both spouses to be community income; and 

(c) Considers one-half of all community income avail- 
able to the institutionalized client. 

(5) If both spouses are either applying or approved for 
LTC services, then: 

(a) The department allocates one-half of all community 
income described in subsection (4) to each spouse; and 

(b) Adds the separate income of each spouse respectively 
to determine available income for each of them. 

(6) The department considers income generated by a 
transferred resource to be the separate income of the person 
or entity to which it is transferred. 

(7) The department considers income not generated by a 
transferred resource available to the client, even when the cli- 
ent transfers or assigns the rights to the income to: 

(a) The spouse; or 

(b) A trust for the benefit of the spouse. 

(8) The department evaluates the transfer of a resource 
described in subsection (6) according to WAC 388-513- 
1363, 388-513-1364, 388-513-1365 and 388-513-1366 to 
determine whether a penalty period of ineligibility is 
required. 


NEW SECTION 


WAC 388-513-1363 Evaluating the transfer of an 
asset for clients found eligible for LTC services on or after 
May 1, 2006. This section describes how the department 
evaluates asset transfers made on or after May 1, 2006, by a 
client who is applying for or receiving Long Term Care 
(LTC) services. The department must consider whether a 
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transfer made within a specified time before the month of 
application, or while the client is receiving LTC services, 
requires a penalty period. Clients subject to asset transfer 
penalty periods are not eligible for LTC services. Refer to 
WAC 388-513-1364 for rules used to evaluate asset transfers 
made on or after April 1, 2003 and before May 1, 2006. Refer 
to WAC 388-513-1365 for rules used to evaluate asset trans- 
fer made prior to April 1, 2003. Transfer of asset penalties do 
not apply to Hospice or PACE services. 

(1) The department does not apply a penalty period to the 
following transfers by the client, if they meet the conditions 
described: 

(a) Gifts or donations totaling the average daily private 
nursing facility rate or less in any month; 

(b) The transfer of an excluded resource described in 
WAC 388-513-1350 with the exception of the client's home, 
unless the transfer of the client's home meets the conditions 
described in subsection (1)(d); 

(c) The transfer of an asset for less than fair market value 
(FMV), if the client can provide evidence to the department 
of one of the following: 

(i) An intent to transfer the asset at FMV or other ade- 
quate compensation; 

(ii) The transfer is not made to qualify for LTC services; 

(iii) The client is given back ownership of the asset; 

(iv) The denial of eligibility would result in an undue 
hardship, see subsection (13) for further instructions. 

(d) The transfer of ownership of the client's home, if it is 
transferred to the client's: 

(i) Spouse; or 

(ii) Child, who: 

(A) Meets the disability criteria described in WAC 388- 
511-1105 (1)(b) or (c); or 

(B) Is less than twenty-one years old; or 

(C) Lived in the home for at least two years immediately 
before the client's current period of institutional status, and 
provided care that enabled the client to remain in the home; 
or 

(iii) Brother or sister, who has: 

(A) Equity in the home, and 

(B) Lived in the home for at least one year immediately 
before the client's current period of institutional status. 

(e) The asset is transferred to the client's spouse or to the 
client's child, if the child meets the disability criteria 
described in WAC 388-511-1105 (1)(b) or (c); 

(f) The transfer of an asset, if the transfer meets the con- 
ditions described in subsection (2), and the asset is trans- 
ferred: 

(i) To another person for the sole benefit of the spouse; 
(ii) From the client's spouse to another person for the sole 
benefit of the spouse; 

(iii) To trust established for the sole benefit of the client's 
child who meets the disability criteria described in WAC 
388-511-1105 (1)(b) or (c); 

(iv) To a trust established for the sole benefit of a person 
who is sixty-four years old or younger and meets the disabil- 
ity criteria described in WAC 388-511-1105 (1)(b) or (c); or 

(2) The department considers the transfer of an asset or 
the establishment of a trust to be for the sole benefit of a per- 
son described in subsection (1)(f), if the transfer or trust: 
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(a) Is established by a legal document that makes the 
transfer irrevocable; 

(b) Provides that no individual or entity except the 
spouse, blind or disabled child, or disabled individual can 
benefit from the assets transferred in any way, whether at the 
time of the transfer or at any time during the life of the pri- 
mary beneficiary; and 

(c) Provides for spending all assets involved for the sole 
benefit of the individual on a basis that is actuarially sound 
based on the life expectancy of that individual or the term of 
the trust, whichever is less; and 

(d) The requirements in subsection (2)(c) of this section 
do not apply to trusts described in WAC 388-561-0100 (6)(a) 
and (b) and (7)(a) and (b). 

(3) The department does not establish a period of ineligi- 
bility for the transfer of an asset to a family member prior to 
the current period of institutional status, if: 

(a) The transfer is in exchange for care services the fam- 
ily member provided the client; 

(b) The client has a documented need for the care ser- 
vices provided by the family member; 

(c) The care services provided by the family member are 
allowed under the Medicaid state plan or the department's 
waivered services; 

(d) The care services provided by the family member do 
not duplicate those that another party is being paid to provide; 

(e) The FMV of the asset transferred is comparable to the 
FMV of the care services provided; 

(f) The time for which care services are claimed is rea- 
sonable based on the kind of services provided; and 

(g) Compensation has been paid as the care services 
were performed or with no more time delay than one month 
between the provision of the service and payment. 

(4) The department considers the transfer of an asset in 
exchange for care services given by a family member that 
does not meet the criteria as described under subsection (3) as 
the transfer of an asset without adequate consideration. 

(5) When evaluating the effect of the transfer of an asset 
made on or after May 1, 2006 on a client's eligibility for LTC 
services the department counts sixty months before the 
month of application to establish what is referred to as the 
"look-back" period. 

(6) If a client or the client's spouse transfers an asset 
within the look-back period without receiving adequate com- 
pensation, the result is a penalty period in which the client is 
not eligible for LTC services. 

(7) If a client or the client's spouse transfers an asset on 
or after May 1, 2006, the department must establish a penalty 
period by adding together the total uncompensated value of 
all transfers made on or after May 1, 2006. The penalty 
period: 

(a) For a LTC services applicant, begins on the date the 
client would be otherwise eligible for LTC services based on 
an approved application or the first day after any previous 
penalty period has ended; or 

(b) For a LTC services recipient, begins the first of the 
month following the transfer allowing for reporting require- 
ment timeframes described in WAC 388-418-007; or the first 
day after any previous penalty period has ended; and 
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(c) Ends on the last day of the number of whole days 
found by dividing the total uncompensated value of the assets 
by the statewide average daily private cost for nursing facili- 
ties at the time of application or the date of transfer, which- 
ever is later. 

(8) If an asset is sold, transferred, or exchanged, the por- 
tion of the proceeds: 

(a) That is used within the same month to acquire an 
excluded resource described in WAC 388-513-1360 does not 
affect the client's eligibility; 

(b) That remain after an acquisition described in subsec- 
tion (8)(a) becomes an available resource as of the first day of 
the following month. 

(9) If the transfer of an asset to the client's spouse 
includes the right to receive a stream of income not generated 
by a transferred resource, the department must apply rules 
described in WAC 388-513-1330 (6) through (8). 

(10) If the transfer of an asset for which adequate com- 
pensation is not received is made to a person other than the 
client's spouse and includes the right to receive a stream of 
income not generated by a transferred resource, the length of 
the penalty period is determined and applied in the following 
way: 

(a) The total amount of income that reflects a time frame 
based on the actuarial life expectancy of the client who trans- 
fers the income is added together; 

(b) The amount described in subsection (10)(a) is 
divided by the statewide average daily private cost for nurs- 
ing facilities at the time of application; and 

(c) A penalty period equal to the number of whole days 
found by following subsections (7)(a), (b), and (c). 

(11) A penalty period for the transfer of an asset that is 
applied to one spouse is not applied to the other spouse, 
unless: 

(a) Both spouses are receiving LTC services; and 

(b) A division of penalty period between the spouses is 
requested. 

(12) If a client or the client's spouse disagrees with the 
determination or application of a penalty period, that person 
may request a hearing as described in chapter 388-02 WAC. 

(13) An undue hardship exists when application of the 
transfer of assets provision would deprive the individual: 

(a) Of medical care that would endanger an individuals 
health or life; or 

(b) Of food, clothing, shelter, or other necessities of life; 
or 

(c) Which provides for: 

(i) Notice to recipients that an undue hardship exception 
exists; 

(ii) A timely process for determining whether an undue 
hardship waiver will be granted; and 

(iii) A process under which an adverse determination can 
be appealed. 


Emergency 


Washington State Register, Issue 07-09 


WSR 07-09-103 
EMERGENCY RULES 
BUILDING CODE COUNCIL 
[Filed April 18, 2007, 11:30 a.m., effective July 1, 2007] 


Effective Date of Rule: July 1, 2007. 

Purpose: To amend the 2006 International Residential 
Code, WAC 51-51-0302 related to fire separation distance. 

Citation of Existing Rules Affected by this Order: 
Amending 1 [new section WAC 51-51-0302]. 

Statutory Authority for Adoption: RCW 19.27.074 and 
19.27.020. 

Other Authority: Chapters 19.27 and 34.05 RCW. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The state building code coun- 
cil (council), based on the following good cause, finds that an 
emergency affecting the general welfare of the state of Wash- 
ington exists. The council further finds that immediate 
amendment of a certain council rule is necessary for the pub- 
lic welfare and that observing the time requirements of notice 
and opportunity to comment would be contrary to the public 
interest. 

The declaration of emergency affecting the general wel- 
fare of the state of Washington is based on the following find- 
ings: 

The council adopted the 2006 edition of the International 
Residential Code (IRC) effective July 1, 2007. The IRC reg- 
ulates the construction of one and two family residences and 
townhouses. The 2006 IRC contains provisions related to 
fire separation distance found in the new section R302 and 
Table R302.1, that cause a high degree of uncertainty in the 
building industry. The immediate impact would affect poten- 
tially as many as 40,000 building lots in high growth counties 
in the state. 

The council appointed a technical advisory group to 
examine a number of uncertainties related to the new provi- 
sions including: The distance for exterior wall separation to 
the lot line; the method of protecting the building eaves; the 
separation distance of the eave projection; how to measure 
the fire separation distance including the definition of build- 
ing line, lot line, and fire separation distance; whether or not 
the building face includes the finish materials; and how to 
provide venting in the eave to prevent trapping moisture in 
the attic. The benefits of increased fire safety with the new 
provisions were inconclusive given the lack of clarity and the 
typical zoning provisions in place regulating building separa- 
tion distance. The technical advisory group concluded that 
the new provisions would lead to inconsistent interpretations 
and severe market disruption. 

The council concluded that it is in the best interest of the 
general welfare of the state of Washington to retain the provi- 
sions related to fire separation distance in section R302 of the 
2003 edition of the IRC. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
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Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 1, Repealed 0. 


Date Adopted: April 13, 2007. 


John P. Neff 


Council Chair 


NEW SECTION 
WAC 51-51-0302 Section R302—Location on lot. 


R302.1 Exterior Walls. Exterior walls with a fire separation 
distance less than 3 feet (914 mm) shall have not less than a 
one-hour fire-resistive rating with exposure from both sides. 
Projections shall not extend to a point closer than 2 feet (610 
mm) from the line used to determine the fire separation dis- 
tance. 


EXCEPTION: Detached garages accessory to a dwelling located within 2 
feet of a lot line may have roof eave projections not 
exceeding 4 inches. 


Projections extending into the fire separation distance 
shall have not less than one-hour fire-resistive construction 
on the underside. The above provisions shall not apply to 
walls which are perpendicular to the line used to determine 
the fire separation distance. 


EXCEPTION: Tool and storage sheds, playhouses and similar structures 


exempted from permits by R105.2 are not required to pro- 
vide wall protection based on location on the lot. Projec- 
tions beyond the exterior wall shall not extend over the lot 
line. 


R302.2 Openings. Openings shall not be permitted in the 
exterior wall of a dwelling or accessory building with a fire 
separation distance less than 3 feet (914 mm). This distance 
shall be measured perpendicular to the line used to determine 
the fire separation distance. 


EXCEPTION: 1. Openings shall be permitted in walls that are perpendic- 


ular to the line used to determine the fire separation dis- 
tance. 


2. Foundation vents installed in compliance with this code 
are permitted. 


R302.3 Penetrations. Penetrations located in the exterior 
wall of a dwelling with a fire separation distance of less than 
3 feet (914 mm) shall be protected in accordance with Section 
R317.3. 
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EXCEPTION: Penetrations shall be permitted in walls that are perpendicu- 
lar to the line used to determine the fire separation distance. 


Emergency 


